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Overview and Objectives
This education module has been developed by
Clydeside Action on Asbestos, with
contributions from the National Advisory
Group (NAG), the Procurators Fiscal’s
Office (Glasgow) and the legal profession.

As well as the medical implications that come
with a diagnosis of an asbestos related
disease, particularly mesothelioma and
asbestos related lung cancer, a diagnosis
invariably brings many other issues to the
fore.

The module aims to provide a comprehensive
overview of the main issues surrounding
asbestos related conditions that are
pertinent to GP’s in their everyday
practice.

It involves complex legal and social issues as
many sufferers and their families often
feel additional anger and distress as
their condition is invariably due to a
previous employer’s negligence.

The numbers of those diagnosed with
asbestos related disease in Scotland is
set to increase over the coming
decades.
The pattern of disease in Scotland means
more Scots will die from mesothelioma
and asbestos related lung cancer than
any other country in the world.

Many of those diagnosed with an asbestos
related condition blame those employers,
their insurers and the government for
delaying payment of compensation,
causing them unnecessary distress.
If a patient is diagnosed with an asbestos
related disease it can be emotionally
difficult for them to cope with. It can also
bring financial hardship as the impact a
diagnosis can have on family finances
may be immediate.
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Overview and Objectives
CAA network with a number of individuals and
agencies including statutory bodies,
advice giving organisations, legal and
medical professionals in order to provide
a service that responds to those
particular emotional and financial
concerns.
GP’s have a pivotal role in this. It is vital that
GP’s are cognisant of, and able to pick
up on those who may be at risk of
developing, or already suffering from, an
asbestos related disease.
Those patients will require further advice and
assistance.

While it is not expected that medical
professionals become involved in
providing advice regarding benefits or
compensation, they do play a role in
alleviating any undue stress or financial
hardship by ensuring that the patient is
made aware of, or signposted to,
specialist organisations such as CAA.
This module considers the legacy of asbestos
use in Scotland and who is at risk from
developing an asbestos related
condition.
We know exposure to asbestos can cause
health problems but there is no easy way
of predicting who will be affected, when
they will be affected and how severely
they might be affected.
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Overview and Objectives
This module discusses the presenting signs
and symptoms; when to refer to a
respiratory consultant and the
importance of self management.
It includes an overview of government benefits
and compensation which may be
available to those with an asbestos
related disease. This provides GP’s with
a view of the current landscape within
the UK: This is an area which is
overwhelmingly defined by the statutory
time limits to claim, particularly in cases
of mesothelioma.
Information is provided regarding those
restrictive time limits to claim, and the
essential role GP’s can play in expediting
claims for the terminally ill.

The module highlights the role of the
Procurator Fiscal and the role of the
attendant medical professional.

The legal implications when an individual is
diagnosed with an asbestos related
disease, or is suspecting of dying from an
asbestos related disease, have very
serious consequences for individuals and
families and places GP’s and other
medical professionals in a critical role.
Specific categories of deaths must be further
investigated by the Procurator Fiscal.
These categories of deaths include those
arising out of industrial diseases of the
lungs, such as mesothelioma, asbestosis
and asbestos-related lung cancer.
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Overview and Objectives
If a conclusive diagnosis is not made during
the patient’s life, the procurator fiscal will
require to instruct a post mortem
examination to establish the cause of
death and to preserve the necessary
evidence in the event that the nearest
relatives wish to pursue a claim.
When statutory procedures are not followed, it
can have very serious emotional and
financial consequences for families.
Increasingly, it also poses very real
consequences for medical professionals
as the family may attempt to raise a legal
action against the NHS if the correct
procedures are not followed.

At the conclusion of this resource participants should :
•Be familiar with patterns of asbestos related disease, including
those most at risk from developing an asbestos related disease
•Understand the presenting signs and symptoms and referral
protocols for asbestos related disease
•Have an awareness of the importance of occupational history
and the potential for gender bias in attributing the nature of
exposure
•Understand the basis for UK government compensation
including, the statutory time limits to make a claim and the role
of the medical profession in the facilitation of claims
•Know the procedures and statutory requirements regarding the
specific categories of deaths that must be reported to, and
require investigation by, the Procurator Fiscal
•Be aware of the current legal landscape and statutory time
limits that apply to the civil/personal injury claims process and
the potential risks of legal action for ‘loss of opportunity’ if
failing to notify the Procurator Fiscal of a death which may have
been caused by an industrial disease.
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The legacy of asbestos
Scotland has one of the highest incidences of
mesothelioma and asbestos-related lung
cancer in the world.

The overall SMR for Scotland was higher than
the UK national average mainly due to
these shipbuilding areas.

Male deaths are concentrated around ports
and dockyards. Asbestos was used as
insulation in ships and workers were
exposed to it during fitting out and
shipbreaking activities.

Asbestos is still in place in many buildings in
Scotland. This includes factories, offices,
hospitals and schools (75% of schools
built post war contain asbestos). This
results in continuing occupational
exposure for construction, maintenance
and demolition workers if adequate
precautions are not taken to identify and
deal with asbestos.

The county district with the highest Standard
Mortality Rate (SMR) is the shipbuilding
area of Clydebank, which had an SMR
ten times higher than the average for
Great Britain. Other port and dockyard
areas within Strathclyde (Dumbarton,
Bearsden and Milngavie, Glasgow city,
Renfrew and Inverclyde) and Dunfermline
also had high SMRs.

People using the building may be at risk if the
asbestos is poorly maintained.
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The legacy of asbestos
Clydebank/West Dunbartonshire has
the highest incidence of
mesothelioma deaths in the United
Kingdom and one of the highest in the
world
http://www.hse.gov.uk/statistics/causdis/mesothelioma
/mesothelioma.pdf

Around 1.8 million of trades people in
the UK are still at risk from exposure
to asbestos
http://www.hse.gov.uk/asbestos/tradesperson.htm

There are an estimated 500 deaths
per year in Scotland from asbestos
related diseases mesothelioma and
lung cancer
http://www.hse.gov.uk/Statistics/causdis/mesothelioma
/index.htm

From 2003-2013, 4,015 Scots were
awarded government benefits and
compensation for an asbestos-related
prescribed industrial disease. 1,670
were suffering from mesothelioma
(150 of whom were female)
www.hse.gov.uk/statistics/tables/iidb01.xlsx
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Health risks
When asbestos fibres are inhaled, they can cause serious diseases, including mesothelioma, an
aggressive cancer of the pleural lining or peritoneum, other lung cancers, asbestosis, pleural thickening
and pleural plaques.
There is a latency period of typically 15-60 years between exposure to asbestos fibres and asbestos
related disease appearing.

The health risks are dose related.

Those most at risk from asbestos fibres today are trades people who may unknowingly and
repeatedly disturb ACMs (Asbestos Containing Materials) and inhale fibres.
It is accepted by all expert bodies including the World Health Organisation that all types of asbestos
cause mesothelioma.
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Types of asbestos
The most dangerous asbestos fibres are
the amphiboles, i.e. crocidolite (blue
asbestos), amosite (brown or grey
asbestos) and tremolite (a contaminant
almost invariably present in commercially
used chrysotile).

The amphiboles have a needle-like
structure which helps them penetrate the
lungs and damage the cells. They persist
in the lungs for many years, many of
them permanently. That is why disease
can appear many years after exposure to
asbestos.

Chrysotile (white asbestos) fibres are
curly and flexible. After being inhaled
they penetrate less readily to the
periphery of lung and are cleared more
rapidly because they are more soluble
and easily broken up by the body’s
natural defences.

In the lung some fibres become coated
with the iron-containing protein ferritin,
forming asbestos (‘ferruginous’) bodies.
These can be seen on microscope slides
of lung tissue and sometimes by
microscopic examination of sputum
coughed up by people who have been
exposed to asbestos.
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Those most at risk of developing an ARD
Analysis shows (Mesothelioma in Great Britain
2014 – HSE) that a number of
occupations associated with the
construction industry, such as
carpenters, plumbers and electricians,
are recorded much more frequently than
expected on death certificates of men
now dying from mesothelioma.

Occupational analyses of national
mesothelioma deaths, which are based
on only the last occupation of the
deceased as recorded on death
certificates, tend to underestimate the
proportion of male mesothelioma deaths
that are attributable to the construction
industry

This highlights the effect of past occupational
asbestos exposures due to the use of
asbestos containing materials in the
construction industry.

The epidemiological study suggested that
about 46% of currently occurring
mesotheliomas among men born in the
1940s would be attributed to such
exposures, with 17% attributed to
carpentry work alone. A key factor in
causing the higher risks now seen in
these former workers appears to be the
extensive use of insulation board
containing brown asbestos (amosite)
within buildings for fire protection.

A recent epidemiological study of
mesothelioma in Great Britain (Rake et al
2009) confirms the high burden of
disease among former building workers.
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Potential at risk occupations for mesothelioma
•

Assemblers of metal and electrical goods.

•

Painters and decorators.

•

Boiler operators.

•

•

Chemical, gas and petroleum process plant
foremen, operators and labourers.

Production, works and maintenance managers, and
works foremen. Managers in building and
contracting and clerks of works.

•

Environment health officers, building inspectors
and other statutory inspectors

•

Professional and technical occupations in science,
engineering, technology and construction.

•

Fishermen, deck and engine room hands,
bargemen, lightermen and boatmen.

•

Tailors, tailoresses, dress makers, clothing cutters,
sewers, coach trimmers, upholsterers and mattress
makers.

•

Inspectors, viewers and examiners of metal and
electrical goods and textiles.

•

•

Laboratory assistants.

•

Manual occupations in the processing, making and
repairing of metals and metal and electrical goods.

Teachers (the numbers of teachers dying from
mesothelioma has been increasing over the years.
The increase in deaths amongst females in primary
and secondary education has been some fourfold
since 1980)

•

Manual occupations in building and civil
engineering.

•

Textile workers and labourers.

•

Woodworkers and woodworking machinists.

•

Mechanical plant, fork lift and mechanical truck
drivers, crane drivers and operators. Storekeepers,
stevedores, warehouse market and other goods
porters.

•

Any occupation involving exposure to asbestos,
asbestos dust or any admixture of asbestos at a
level above that commonly found in the
environment at large.
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Asbestos related disease
Presenting signs and symptoms
Exposure to asbestos can cause health problems but
there is no easy way of predicting who will be affected,
when they will be affected and how severely they might
be affected.
Similarly, it is difficult to predict what will happen
having been exposed as the dose of asbestos and
length of time of exposure are not well correlated to
the onset or severity of disease.

What is known is that after asbestos exposure
problems can arise at any time between a few years
and decades afterwards and how severely someone is
affected is very variable.
The commonest presenting symptom is
breathlessness.

The other presenting symptoms include
cough/fatigue/chest discomfort or pain.

Many people have no symptoms despite
asbestos exposure and having changes on
chest x-ray.
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Exposure can lead to three basic types of problem
Symptoms will vary accordingly
•

Pleural plaques are often found when an
incidental chest x-ray is requested. Patients are
frequently unaware of having any problems and
often have no appreciable symptoms. Extensive
plaques may cause breathlessness.

•

Pleural thickening varies in its extent. It may be
symptomless in its mildest form but the most
common presenting symptom is
breathlessness due to the loss of elasticity in
the pleura causing a restrictive effect. The
lungs cannot expand fully on deep inspiration,
as the pleural thickening restricts lung
expansion.

•

These conditions may progress but many patients
are discovered late on in the disease process
and all the changes that are going to happen,
have already done so. Some patients find that
they have increasing symptoms as the pleural
thickening or scarring of the lung tissue is still
an active process. This will result in a gradual
deterioration of the patient’s ability to cope
with everyday activities mainly due to
increasing breathlessness.
These conditions do not progress toward
mesothelioma.

Asbestosis affects the parenchyma of the lung.
The inflammatory reaction in the lung tissue
causes diffuse scarring leading to a loss of
elasticity with a resultant restrictive effect. The
commonest symptom is breathlessness but
many patients also have a cough.
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There are no unique signs associated with ARD’s
•

The physician may hear some crackles
(crepitations) in the lungs.

Breathlessness is a normal occurrence during
or after exercise but is never normal at rest.

•

Clubbing of the fingers may be noticed in
more extensive forms of the disease.

Breathlessness is the most common symptom
in asbestos associated lung disease. It should
always be assessed carefully. The physician’s
and the patient’s response to the presenting
symptom and the recognition of its
significance is very important.

Their presence does not confirm asbestos
disease and their absence does not exclude
asbestos disease. However normal lungs
should not have crepitations on auscultation
and no patient should have unexplained
clubbing. If a patient has either of these
findings they should be investigated further,
especially by requesting a chest x-ray. Most
asbestos disease will cause changes on chest
x-ray

Patients may notice that ordinary everyday
activity that could be done with ease is now
causing breathlessness. They may notice that
friends manage hills or fast walking better
than they do. Their natural response is often to
blame their age or lack of fitness for the
breathlessness but the physician should not
be dismissive given how important
breathlessness is as a symptom.
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People may have an occasional cough or a more persistent cough when ill.
Patients do not normally have a persistent irritating tickle leading to
repetitive cough.
The cough may be productive but a non productive persistent cough is
equally important.
Any persistent cough, productive or not, is always significant.
Chest pain is never normal and may arise from the heart or lung or chest
wall.
Fatigue is normal if there is an obvious cause and when recovery is quick.

Fatigue for no obvious reason or that takes a long time to recover from is
never normal.
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Lung disease can be described as restrictive or obstructive
The only way to assess this is to use a spirometer.

The full amount of air that can be exhaled is the
Vital Capacity (VC).

Obstructive disease is the most common form and
suggests that the medium and smaller
bronchi in the lungs are narrowed. This leads
to an obstruction of the flow of air into and
out of the lung. Acute forms of obstruction
are found with asthma. Persistent or chronic
obstruction is the principal feature of COPD
or poorly controlled asthma.

The amount exhaled in a specified period of time is
the Expired Volume. Both are usually
measured during a forceful exhalation. The
measurements recorded are the FVC and
FEV. The latter conventionally is measure over
one second. (FEV1)
Restrictive lung disease causes;

Restrictive lung disease is a less common finding
than obstruction, and usually occurs in the
presence of lung parenchymal inflammation
resulting in a loss of elasticity. Loss of
elasticity restricts the flow of air in and out of
the lung.

A reduced FVC.
The FEV is also reduced. This usually results in the
FEV/FVC ratio looking normal in contrast to
obstructive disease.
Asbestos related disease may cause no loss of
lung function as measured by spirometry. but
as soon as a patient becomes symptomatic,
the spirometry results will be abnormal and
show a restrictive pattern.

Spirometry measures the total amount of air that
can be moved out of the lungs, after a deep
inhalation, and also the time taken to exhale
in part or whole.
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Restrictive defect – what to do next
Restrictive disease is a description of the changes that have occurred in the lung and is not a diagnosis. There is
no medical treatment that relieves the symptoms of restrictive lung disease in contrast to obstructive disease.
(e.g. asthma).
This does not mean nothing can be done to help a patient manage their symptoms. It merely suggests that taking
a pill or an inhaler is unlikely to help.

Exercise is the best help although this may seem counter intuitive. Becoming breathless can be very distressing.
Patients naturally try to avoid exercise as deliberately risking becoming breathless causes anxiety as the
discomfort or distress increases. The normal reaction to breathlessness is to avoid the exercise or the activity that
caused it.
Exercise does not alter the lung function measurements. It alters the patient’s ability to cope with breathlessness
and helps to improve the patient’s ability to manage everyday activity. Swimming, walking or using a gym all help
the patient to manage better.
Patient’s should be advised to seek out other patients with similar problems to have support and encouragement.
Patients should compete against themselves and aim to improve their exercise tolerance.
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When to refer to a respiratory consultant
All patients should have a CXR if they are
breathless or coughing.

All patients with any chest x-ray signs of
asbestos disease and who have any
symptoms should be referred for
assessment. Patients should have a full
history and a detailed work history,
spirometry for lung function and a CT
scan.

This may show pleural plaques thickening or
signs of asbestosis.
Patients who have few if any symptoms may
still have pleural plaques. Patients who
co-incidentally are found to have plaques
on chest x-ray and have no symptoms, do
not benefit from referral for a second
opinion.

A work history is especially important as
patients are eligible for compensation
and pinpointing the exposure is an
important part of the process. It may also
help to determine what sort of asbestos
was being used when the patient was
exposed and this in turn may have a
bearing on the prognosis.

Patients with symptomless pleural plaques
need to be fully informed of the prognosis
and reassured.

Remember DCE - Detect Cancer Early
recommendations.
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Symptomatic conditions
The symptoms and signs are not specific to
asbestos disease and many other lung
problems or heart problems may have a
similar presentation.

Once a diagnosis is made the doctor should
provide information for the patient on
how to register the condition as they may
be due compensation. The
GP/Consultant should notify
appropriately as asbestos is a notifiable
disease.

Other factors become very important: Work
history or leisure activity such as DIY
The GP should take a work history looking for
clues that might suggest asbestos
contact. This applies to men and women
Traditionally men have been exposed at
work especially in heavy industries e.g.
ship building but also building trades
when asbestos was also used to reduce
fire risks, but women are also exposed in
homes and offices.

Patients need to be given full information on
how to manage their symptoms and be
given clear information about their
individual prognosis related to their
symptoms and clinical findings. Patients
should be clear about follow up
arrangements and why sometimes follow
up may not be of benefit to them.
Patients need to have a full explanation of
their problem. Define and separate this
clearly from questions about
mesothelioma.
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Further support and self management
Self management is at the core in managing
everyday activities, keeping well; treating
any lung infection early; coping with
fatigue; taking regular exercise; good diet
and stopping smoking.

CAA also host a network of support groups
across Scotland, providing a forum for
individuals and their families to meet for
mutual support. The intention is to try
and reduce the isolation felt by many
who are diagnosed with an asbestos
related condition,

Clydeside Action on Asbestos (CAA) has
developed a patient orientated website
(clydesideactiononasbestos.org.uk) This
describes and discusses most of the
issues that a patient will need to know.
Of particular importance is self
management. CAA has developed a Self
Management Toolkit which aims to
address concerns that individuals may
experience following a diagnosis of an
asbestos related condition. The Toolkit
contains 5 Booklets: Common
Investigations; Frequently Asked
Questions; Managing Breathlessness;
Hints and Tips; Personal Stories and a
DVD.

Some patients may get help from a referral to
Pulmonary rehabilitation. PR is a
controlled programme designed to
increase exercise tolerance.
This is considered to be very effective in COPD
but the evidence is not so well
established for restrictive lung disease
such as asbestos related problems.
However PR does help with symptom
management and control but will not
affect any disease progression.
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Mesothelioma
Most mesothelioma deaths occurring now are a legacy of past occupational exposures
to asbestos when it was widely used in the building industry.
There were 2,538 mesothelioma deaths in Great Britain in 2013, a similar number to
the 2,548 deaths in 2012, but substantially higher than the 2,312 deaths in 2011.
The latest projections suggest that there will continue to be around 2,500 deaths per
year for the rest of this current decade before annual numbers begin to decline.
The continuing increase in annual mesothelioma deaths in recent years has been
driven mainly by deaths among those aged 75 and above.
In 2013 there were 2,123 male deaths and 415 female deaths.
There were 2,215 new cases of mesothelioma assessed for Industrial Injuries
Disablement Benefit (IIDB) in 2014 compared with 2,145 in 2013.
Men who worked in the building industry when asbestos was used extensively are now
among those most at risk of mesothelioma
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Lung cancer
The overall scale of asbestos-related lung cancer deaths has to be estimated rather than counted. This is because
asbestos is one of a number of factors, including smoking, that can cause lung cancer. Individual cases usually
have no specific clinical signs suggesting a particular cause, and factors such as asbestos exposure and smoking
often act together to increase the risk.
Research suggests there are probably about as many asbestos-related lung cancer deaths
each year as there are mesothelioma deaths.
This implies there are currently in excess of 2,000 lung cancer deaths each year in Great
Britain that can be attributed to past asbestos-exposure.
This estimate is uncertain, and since asbestos and smoking act together to increase the
risk, it is affected by past smoking habits as well as asbestos exposure.
The ratio of lung cancers to mesotheliomas is expected to fall over time suggesting less
than one asbestos-related lung cancer per mesothelioma in the future.
There were 285 cases assessed for disablement benefit in 2014. (IIDB).
There were an estimated 96 cases of occupational lung cancer reported by chest
physicians in 2014. (THOR).

The much lower number of cases identified via IIDB and THOR highlight the difficulty in
attributing individual cases to asbestos exposure.
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Asbestosis
Deaths from asbestosis (a form of pneumoconiosis caused by the inhalation of asbestos
fibres) continue to increase in Great Britain, a legacy of heavy exposures to asbestos in
the past.
In 2013 there were 516 deaths where asbestosis is likely to have contributed as a cause
compared with 109 in 1978. (Asbestosis register).

There were 217 deaths in 2013 where asbestosis was specifically recorded as the
underlying cause of death. (Asbestosis register).

There were 985 newly assessed cases for Industrial Injuries Disablement Benefit in 2014.
(IIDB).

Annual numbers of newly assessed cases have fluctuated in recent years.
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Non-malignant pleural disease
Non-malignant pleural disease is a non cancerous condition affecting the outer lining of
the lung (the pleura). It includes two forms of disease: diffuse pleural thickening and the
less serious pleural plaques. A substantial number of cases continue to occur each year
in Great Britain, mainly due to workplace asbestos exposures many years ago.
The latest information shows:
There were 425 new cases of pleural thickening assessed for Industrial Injuries
Disablement Benefit in 2014 (IIDB).
The annual number has been fairly constant over the last 10 years, with an average of
around 430 new cases per year (IIDB).
An estimated 580 new cases of non-malignant pleural disease mainly caused by
asbestos were reported by chest physicians in 2014. A substantial proportion of these
were cases of pleural plaques (THOR).
Pleural plaques are usually symptomless and are often identified in the THOR scheme
when individuals have chest x-rays for other conditions.
For these reasons, there are likely to be substantially more individuals in the population
with pleural plaques than those identified by chest physicians.
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New cases of industrial disease Scotland
2003-2013
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Other conditions
(associated with asbestos exposure - not ‘prescribed’ in the UK)
“…all types of asbestos cause lung cancer, mesothelioma, cancer of the larynx and ovary, and asbestosis.

World Health Organisation:
www.who.int/ipcs/assessment/public_health/asbestos

“There is some evidence to suggest that asbestos can also cause laryngeal cancer and may be implicated in
causing pharyngeal, stomach and colorectal cancer…and conceivably a wide range of others.
Asbestos: Effects on health of exposure to asbestos.
Richard Doll and Julian Peto. HSE. 1985.pdf

“Across Europe 10 asbestos-related cancers are recognised; in the UK only two, lung cancer and mesothelioma,
are prescribed.
Double trouble on relative risk for occupational diseases
http://www.hazards.org/compensation/meantest.htm
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Asbestos related ‘prescribed’ diseases
A disease or injury is prescribed when it is a risk arising from a person’s occupation and not a risk common to
everybody. Industrial Injuries Disablement Benefit is the main benefit available to those who suffer from a
prescribed asbestos-related condition.
The Industrial Injuries Advisory Council (IIAC) makes recommendations to the Secretary of State on what diseases
the Industrial Injuries Scheme covers.
You can claim Industrial Injuries Disablement Benefit (IIDB) if you were employed in a job or were on an approved
employment training scheme or course that caused your disease. The scheme covers more than 70 diseases
including asbestos-related disease.
The level of disability affects the amount of benefit a claimant gets. This is assessed by a ‘medical advisor’ (acting
on behalf of the DWP) on a scale of 1 to 100%. Normally a claimant needs to be assessed as 14% disabled or
more to get the benefit. Those who suffer from lung cancer or mesothelioma will be deemed to be !00% disabled.
If pleural plaques is the only asbestos related condition that an individual has been diagnosed with, they do not
qualify for Industrial Injuries Disablement Benefit nor a lump sum payment from a government scheme
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Industrial Injuries Disablement Benefit (IIDB)
The UK Government only accepts the following prescribed
disease as asbestos related for the purposes of claiming
Industrial Injuries Disablement Benefit (IIDB).

To meet the criteria for D8A (primary carcinoma of the lung
where asbestosis is not present) exposure to asbestos must
have been in the course of:

Each disease has an allocated Prescribed Disease
(PD) or (D) number i.e. D1, D3, D8, D8A & D9.
•

D1 – Asbestosis

•

D3 – Mesothelioma

a) The manufacture of asbestos textiles; or
b) Spraying asbestos; or
c) Asbestos insulation work; or
d) Applying or removing materials containing asbestos in
the course of ship building.

•

D8 – Primary carcinoma of the lung where there is
accompanying evidence of asbestosis

The minimum specified periods of exposure for these
occupations is either:

•

D8A– Primary carcinoma of the lung

•

D9 – Diffuse Pleural Thickening

a) 5 years pre 1975 (in aggregate); or
b) 10 years post 1975 (in aggregate).

(For the purposes of claiming Industrial Injuries Disablement Benefit for diffuse pleural thickening
(PD-D9), the thickening must be extensive enough to cause obliteration of the
costophrenic angle.)

To qualify for Industrial Injuries Disablement Benefit, you must be
suffering from a prescribed asbestos disease. You must
also show that you have been exposed to asbestos while
working for an employer (employed earner) in a prescribed
occupation

Criteria for D3 – Diffuse Mesothelioma (primary neoplasm of the
mesothelium of the pleura or of the pericardium or of the
peritoneum. A cancer starting in the covering of the lungs or
the lining of the abdomen) it is not necessary to
demonstrate that you worked directly with asbestos, you
need only show that you were employed in a job which led
to you being exposed to…. “asbestos, asbestos dust or any
admixture of asbestos at a level above that commonly
found in the environment at large”. In practice, this could
involve any occupation where you may have been exposed
to asbestos.
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Medical conditions accepted
(prescribed) as asbestos-related
(UK)

 Mesothelioma

 Asbestos Related Lung Cancer
 Asbestosis
 Diffuse Pleural Thickening

A disease or injury is prescribed
when it is a risk arising from a
person’s occupation and not a risk
common to everybody.
The Industrial Injuries Advisory
Council (IIAC) is an independent
scientific advisory body that looks
at industrial injuries benefit and
how it is administered and makes
recommendations to the Secretary
of State on what diseases the
Industrial Injuries Scheme covers.
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The Pneumoconiosis etc. (Workers’ Compensation) Act 1979
The Pneumoconiosis etc. (Workers
Compensation) Act 1979 (this scheme is
also known as ‘Workers Compensation’
or just ‘The 79 Act’) provides a lump sum
compensation payment to people
suffering from certain dust related
diseases, or if they have died, to their
spouse or dependants, where their
disease was the result of exposure to
dust in the course of their employment.
The claimant must be in receipt of Industrial
Injuries Disablement Benefit (IIDB) and
unable to claim damages from their
former employer, however claiming a
payment under the 79 Act whilst
investigations are undertaken into the
possibility of pursuing a personal injury
claim are very often carried out
simultaneously.

. The DWP will make payments under the 79 Act where

the exposure to asbestos took place at the
relevant employer more than 20 years prior to
claiming or where the relevant employer has
ceased trading
. If a claim for civil compensation is successful the 79
Act payments which was made to the claimant will
automatically be deducted from the claimant’s
civil settlement

There are time restrictions on making an application for
a payment under the 79 Act. On receipt of their
award of Industrial Injuries Disablement Benefit
the claimant has 12 months in which to apply for
a Payment under the 79 Act Scheme.
In posthumous claims the application must be made
within 12 months of the date of death.
Posthumous payments are paid at a lower rate
than those payments made “in life”.
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Diffuse Mesothelioma Scheme 2008
Most of those who develop Diffuse Mesothelioma
have worked in jobs or been in environments
where they have been exposed to asbestos
dust particles in the air.

You can claim a one-off lump sum payment if you:
•

aren’t entitled to a payment under the 1979
Pneumoconiosis Act

Where the illness is as a result of occupational
exposure to asbestos and the person has
been an employed earner he/she can claim
under the Industrial Injuries Disablement
Benefit (IIDB) Scheme and potentially the
Pneumoconiosis etc. (Workers Compensation)
Act 1979.

•

haven’t been given a payment for the disease from
an employer, a civil claim or elsewhere

•

aren’t entitled to compensation from a Ministry of
Defence scheme

However there are a number of cases of Diffuse
Mesothelioma each year who have no
occupational causation, who therefore cannot
claim under the IIDB Scheme and the 1979
Scheme. The 2008 Diffuse Mesothelioma
Scheme seeks to compensate this group of
people.

•

you came into contact with asbestos from a relative
– e.g. by washing their clothes

•

you were exposed to asbestos in the environment –
e.g. you lived near a factory using asbestos

•

your exposure to asbestos was while self-employed

•

your exposure cannot be specified but it occurred in
the United Kingdom

•

An application to the Diffuse Mesothelioma Scheme
must be made within 12 months of diagnosis.

Your exposure to asbestos must have happened in the
United Kingdom. For example:
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Diffuse Mesothelioma Payment Scheme (DMPS)
You may be entitled to a payment if you satisfy
the following criteria:
•

you were diagnosed with diffuse
mesothelioma on or after 25 July 2012
and

•

you can’t trace the employer that
exposed you to asbestos, or their
insurers;

•

you haven’t made a civil claim against
any employer or insurer;

•

you haven’t received damages or a
specified payment for mesothelioma and

•

you’re not eligible to a specified payment

When should you make an application?
You have up to three years after your first
diagnosis of Diffuse Mesothelioma to
make an application, but an application
should be made as soon as possible
after diagnosis when there is supporting
evidence of mesothelioma.
Those who were diagnosed between the 25th
July 2012 and the date the scheme
starts taking applications, have three
years to apply from the date the scheme
starts taking applications.
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Claiming as a dependant of the deceased
Can an application be made if a relative has died before they could apply?
Yes, but only if you are an eligible dependant of the deceased. Where there are
two or more dependants, payments can be made to each dependant but the
amounts will equal the amount that would be payable if there was just one
dependant.
Eligible Dependant Definition:
“A relative or person financially dependent on the deceased at the time of the
sufferer’s death.”
An eligible dependant is likely to be a spouse who was living with the sufferer or
was receiving financial support from the sufferer.
Alternatively, if there is no spouse or partner an eligible dependant could be a
child (or children) who is under 16, or is under 21 and not employed full time, or
is incapable of self support.
Time restrictions
There are time restrictions on making posthumous applications for payment.
Normally the application must be made within 12 months of the date of death.
Posthumous payments are paid at a lower rate than those payments made “in
life”.
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The doctors role in providing information to the DWP
There is no longer a requirement for applicants who suffer from lung cancer or mesothelioma to attend a medical
examination in connection with their application for Industrial Injuries Disablement Benefit (IIDB) or application to
the Diffuse Mesothelioma Scheme 2008. However, confirmation of diagnosis from a medical professional is still
required. Confirmation of diagnosis is therefore vital in expediting a claim.

Provide documentary confirmation
of the diagnosis of Diffuse
Mesothelioma.

The claim will fail if the medical
evidence does not clearly say that
the claimant has Diffuse
Mesothelioma.

In a tiny number of cases, Centre
for Health and Disability
Assessments may contact you
requesting information about or
clarification of the evidence
submitted by the claimant. This
contact may be by phone.

You will be asked to provide Centre
for Health and Disability
Assessments with documentary
evidence where possible, and in
most cases due to the urgency of
making a decision on entitlement,
you will be requested to supply the
information by fax if possible.

Suitable supplementary
documentary evidence might
include copies of hospital letters,
X-ray reports, scans or biopsy
results.

If documentary evidence is not
available, but the diagnosis of
diffuse mesothelioma has been
made, verbal confirmation of the
diagnosis is acceptable.
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There is some general
confusion regarding the
requirement that
confirmation of
mesothelioma from a biopsy
is required in order to make a
successful claim in life for
IIDB or government
compensation.

This is not the case. It’s not
necessary for a patient to be
advised, or given the
impression, that he/she has
to undergo a biopsy in order
to confirm diagnosis of
mesothelioma or lung cancer
for the specific purposes of
successfully claiming IIDB or
government compensation.

It is the case that a biopsy, if
already carried out, does
provide satisfactory
confirmation of
mesothelioma, allowing
government benefit and
compensation claims to be
decided expeditiously.
Equally, under current
guidelines, a clinical
diagnosis on a balance of
probability is also acceptable
to the Jobcentre Plus.
Applications for government
benefits and compensation
should be made as soon as
mesothelioma is suspected
and never delayed due to a
lack of biopsy evidence.
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Armed forces: Veterans’ compensation
If an individual contracts an asbestos related
condition solely from exposure to
asbestos while serving in the armed
forces they are not entitled to the same
benefits/compensation as a
civilian/employee exposed to asbestos at
his/her work.
However, if they have been exposed to
asbestos while working as an employed
earner (employee) at some point in their
life, and that exposure could possibly
have materially contributed to them
developing an asbestos related
disease, they may be able to claim the
same benefits and compensation
available to those exposed as
civilians/employees, even if they were
exposed to asbestos while serving in the
armed forces.

War Disablement Pension
You can claim under the War Pensions Scheme if you are no longer Serving
in HM Armed Forces and you have an injury or condition that
occurred before 6 April 2005. There are no time limits for claiming under
the War Pension Scheme.
Armed Forces Compensation Scheme
Replaced the War Pensions Scheme in 2005 (although a War Disablement
Pension continues to be available for injuries or illnesses that occurred
before April 2005). If your condition occurred after 6 April 2005, you can
claim under the Armed Forces Compensation Scheme. Claims under this
scheme can be made when the individual is still serving. There are time
limits which apply to the scheme.

Veterans diagnosed with Mesothelioma
The Government has announced that from April 2016 veterans with
mesothelioma contracted during Service can now choose to receive a lump
sum payment, or regular smaller payments, to help them and their families
cope with the disease.
Under the new proposals all veterans diagnosed with mesothelioma will be given
the choice between receiving a traditional War Pension, or £140,000 in
lump sum compensation. Those already in receipt of a War Pension for
mesothelioma can apply retrospectively for 3 months from 11 April 2016.
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Personal Injury – Civil Compensation

Prior to 1987, members of the armed forces were
prevented from pursuing a personal injury claim
against the MOD due to ‘Crown Immunity’. This
means that those diagnosed with an asbestos
related condition as a result of being exposed to
asbestos while serving in the armed forces before
1987 are unable to pursue civil compensation.
However, if you contract an asbestos related
condition due to exposure which occurred after
1987 (when the Crown Proceedings (Armed Forces)
Act 1987 removed ‘Crown Immunity’) then you
should be entitled to pursue a claim.

Ministry of Defence Employees

Civilian employees of the MOD are entitled to apply
for the same government benefits/compensation
as any other employee who contracts an asbestos
related condition as a result of being exposed to
asbestos at work. If you worked for the Ministry of
Defence and were negligently exposed to asbestos
which resulted in you contracting an asbestos
related condition, you may also be able to make a
personal injury/civil claim.
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Procurator Fiscal
It is the duty of the Procurator Fiscal to
investigate sudden, suspicious,
accidental, unexpected and unexplained
deaths when made aware of them.

Specific categories of deaths must be
further investigated by the Procurator
Fiscal. These categories of deaths include
those arising out of industrial diseases of
the lungs, such as mesothelioma,
asbestosis and asbestos-related lung
cancer.
The principal reason why such deaths are
investigated is to ensure that there is no
continuing danger to people who might
be exposed to the same source of
disease as the deceased.
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Procurator Fiscal
Most deaths will relate to historical exposure,
where the source of the disease no
longer exists as a hazard.
However, some industrial disease may have
resulted from a source that still exists
and it is important that investigations are
made into that in order to establish
whether consideration needs to be given
to a prosecution, usually under health
and safety legislation.
If the deceased was knowingly exposed to
danger without adequate precautions
being taken, consideration would be
given by the Procurator Fiscal as to
whether a two doctor post mortem is
necessary to establish the cause of
death

Cases involving potential prosecution under
health & safety legislation are rare
however. One of the other important
reasons why the Procurator Fiscal
investigates deaths relating to historical
exposure is to ensure preservation of
evidence which may at some stage be
needed for a civil claim for reparation.
This will often require a Post Mortem
examination to be instructed by the
Procurator Fiscal and carried out to
allow samples to be taken which could
confirm that an industrial disease is the
cause of death.
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Procurator Fiscal
Where industrial disease is suspected by the
GP as being the cause of death, the GP
has an obligation to report the death to
the Procurator Fiscal.
There is no need to report deaths to the
Procurator Fiscal in cases where the
person may have had a diagnosis of
pleural plaques, diffuse pleural
thickening or asbestosis, but has died of
an unrelated illness.

Where mesothelioma has been identified
radiologically but histology has not been
obtained, a Post Mortem examination will
be required in order to secure the
evidence that would be needed for a
claim.
For the purposes of any civil claim the courts
only require to be satisfied as to the
cause of death on a balance of
probabilities.

Where there has been a positive biopsy in life,
diagnosing the industrial disease, it may
be possible for the cause of death to be
certified without the need for a Post
Mortem, depending on what evidence of
industrial disease was obtained during
life.
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Procurator Fiscal
From May 2015 Medical Reviewers from
Healthcare Improvement Scotland have
been reviewing Death Certificates in
around 10% of deaths which have not
been reported to the Procurator Fiscal.
Where a death certificate is issued by a GP,
features an industrial disease
somewhere in the cause of death, and
has not been reported to the Procurator
Fiscal the death may be reviewed by the
Medical Reviewers. If it is, the death
certificate will be returned to the GP on
the basis that the death was reportable.
The death will then have to be reported
to the Procurator Fiscal, as it should have
been in the first place.

Where a Death Certificate, issued by a GP, is
not reviewed by the Medical Reviewers,
but there has been no biopsy in life, the
fact that the death certificate features
mesothelioma or some associated
disease will not be sufficient evidence in
itself to prove a civil claim for reparation,
should the family wish to do so.
This means that the family may have lost an
opportunity (see page 68 – 69) to
successfully claim. In these
circumstances the family may attempt to
raise a legal action against the NHS for
failing to report the matter to the Fiscal.

This set of circumstances will invariably cause
distress to the deceased’s relatives and
will lead to delay in the death being
processed as the Procurator Fiscal will
then have to investigate the death.
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Procurator Fiscal
The mechanism for GPs to now report deaths
to the Procurator Fiscal is electronically,
by submitting an NHS death Report
through the SCI Gateway. In the case of
deaths reported because of suspected
mesothelioma, the mesothelioma Pro
Forma should also be completed and
sent in with the death report.
The Pro Forma contains valuable information
regarding the deceased’s occupational
and medical histories along with family
details .This is information the Procurator
Fiscal requires to properly consider the
death and decide how to proceed.

If the Pro Forma is completed it allows the
Procurator Fiscal to have all this
information more quickly, ideally without
having to revert to the GP for further
information. It also reduces the need for
the Procurator Fiscal to have to ask the
Police or GP to seek information directly
from the deceased’s family at what is
already an extremely difficult time for
them..
For these reasons it is really important that
whenever possible the Pro Forma is
completed and sent to the Procurator
Fiscal with the Death Report
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Mesothelioma pro forma for reporting deaths
In March 2014 the introduction of a New Mesothelioma Pro Forma was agreed
between the Crown Office and Procurator Fiscal Service (COPFS) and the Chief
Medical Officer
Pro Forma
A Pro Forma was devised with the aim of reducing distress caused to relatives
when a person diagnosed with mesothelioma or suspected of having
mesothelioma dies. Its intent is to distil information required by the PF
through a structured consistent record, enabling the PF to make decisions
expeditiously without always requiring a post mortem to establish the facts
required for a civil case for compensation to proceed.

“This not only benefits the bereaved relatives, but also the COPFS and the NHS.
Importantly, it obviates the need for relatives to be interviewed by the police
at a very stressful time and also reduces the medical staff and the police
interview time.”
Chief Medical Officer Sir Harry Burns MPH FRCS(Glas) FRCP(Ed) FFPH
Crown Agent and Chief Executive Catherine Dyer (17 March 2014)

http://www.sehd.scot.nhs.uk/cmo/CMO(2014)07.pdf
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Using the pro forma – Part 1
Part 1 - Patient Health Record of Information
This section should be completed by the
patient/next of kin
To confirm they are “content”, a confirmatory
form can be obtained by the patient/next
of kin, from the patient’s solicitors (via
the relevant Asbestos Support/Action
Group if necessary), if compensation has
not been received by the patient. Such a
letter from the solicitor may be attached
to this section.
Part 2 - Patient Health Record of Information
This section should be completed by the
Consultant in charge of the case at the
time of diagnosis or by a nominated
healthcare professional such as a
another doctor or a Clinical Nurse
Specialist, on behalf of the Consultant in
charge.
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Using the pro forma – Parts 1 and 2
Parts 1 and 2
•

These should be retained by the patient
with copies in the hospital clinical
records.

•

Copies should be sent to the patient’s
GP, other relevant Hospital if required,
and the Hospice if/when a Hospice
referral is made.

•

GPs should record the diagnosis on the,
Emergency Care Summary (ECS),
electronic Palliative Care Summary
(ePCS), and (Key Information Summary)
KIS.

•

Patient/next of kin should be encouraged
to send copies to their solicitor and the
appropriate Asbestos Support/Action
Group.
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Using the pro forma – Part 3
Part 3 - Notification of Death to the Procurator
Fiscal (PF)
This document should be completed by the
doctor who verified death and by the
doctor notifying the PF of the death.
Doctors should have regard to MCCD
guidance.
The PF may request additional clinical
information from the notifying doctor as
appropriate.
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Pro forma - Procedure
•

Parts 1, 2 and 3 should be sent, with solicitors’ form if appropriate, to the Procurator Fiscal (PF) after the
death of the patient, either electronically or via police officers. Copies should be held in the deceased
patient’s clinical records.

•

The body should be identified to the attending police officers in case a Post Mortem is required.

•

It should not be necessary for police officers to interview relatives.

•

Clear arrangements should be made with the relevant undertaker or the family representative for collection
of the death certificate.

•

Any specific religious, faith or cultural requirements should be highlighted.

•

Copies of parts 1, 2, and the returned part 3 should be retained in the deceased patient’s record.

•

Deaths which are notified to the Procurator Fiscal, (including people with or suspected of having
Mesothelioma), will not be reviewed by the Medical Reviewer system under the Certification of Death
(Scotland) Act 2011.

Download the pro forma: http://www.sehd.scot.nhs.uk/cmo/cmo(2014)07.pdf
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10. Asbestosis,
mesothelioma and
asbestos-related lung
cancer

10.1 The acquisition
of an industrial
disease following
asbestos exposure,
such as asbestosis,
mesothelioma and
asbestos-related lung
cancer may give rise
to a civil claim for
compensation.

10.2 A number of
industrial diseases,
including asbestosis,
mesothelioma and
asbestos-related lung
cancer can be
accurately diagnosed
in life and it may be
possible to accept
the cause of death
offered by the
reporting doctor
without the necessity
of a post mortem
examination.

10.3 If a conclusive
diagnosis is not
made during the
patient’s life, the
procurator fiscal will
require to instruct a
post mortem
examination to
establish the cause
of death and to
preserve the
necessary evidence
in the event that the
nearest relatives
wish to pursue a
claim in relation to
the industrial
disease caused by
previous asbestos
exposure.

10.4 The doctor
who reports the
death must
complete Part 3 of
the Mesothelioma
Pro Forma.

Graphic : Illustration of Section 10 - Reporting Deaths to the Procurator
Fiscal Information and Guidance for Medical Practitioners 2015.pdf
http://www.copfs.gov.uk/images/Documents/Deaths/Reporting%20Deaths%20to%20th
e%20Procurator%20Fiscal%202015.pdf
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Asbestos related disease and the law
The basic premise of a compensation claim in Scotland is that where a person has been harmed as a result of the
negligence of another then they are entitled to restitution. In order to establish negligence, there has to have
been a duty of care owed by one party to the other, which is most commonly created through the
employer/employee relationship.
It can also arise where the occupier of a premises has a duty, or the manufacturer of a product, or indeed simply
because of the proximity of the relationship between two parties.
Asbestos exposure and the resultant medical conditions it gives rise to generate significant levels of litigation in
Scotland each year. Asbestos use was at its highest between the late 1950s and the early 1970s and given
the long latency period between exposure and onset of disease, many of those exposed decades ago are
only now suffering the consequences.
As people continue to be exposed to asbestos already in situ in buildings of that era, it is likely that asbestos
related conditions will continue to be diagnosed for decades to come.
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The different conditions
There are 5 different asbestos related conditions for which compensation may be sought:
•

Pleural Plaques

•

Diffuse Pleural Thickening (DPT);

•

Asbestosis

•

Asbestos related lung cancer

•

Mesothelioma.

Regardless of the diagnosis, each ’Pursuer’ has to be able to establish who exposed them to asbestos, how, and
to what extent; that in so doing, the ‘Defender’ acted negligently; and finally, the extent of the harm that they have
suffered, physically, psychologically, and financially.

There is no concept of a ‘class action’ in Scots law so each individual must establish his or her own claim.
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Pleural plaques
Pleural plaques are generally discovered incidentally during other medical investigations. They are considered, in
law, to be symptomless but an indicator of previous asbestos exposure.
Compensation is available in Scotland (but not in England and Wales) on the basis that the worry and anxiety
generated by the knowledge that plaques are present ought to be recognised.
A CT scan reported by a Consultant Radiologist will be required to establish the diagnosis.

If plaques are noted on records, it is essential that the patient be told.
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Asbestosis and Diffuse Pleural Thickening (DPT)
Asbestosis is pulmonary fibrosis attributable to
asbestos exposure. Historically, a heavy
load of asbestos exposure was
considered necessary to make the
diagnosis but increasingly those with a
fairly moderate exposure history are
being diagnosed. The most common
differential diagnosis is CFA/IPF and the
determining factor between the two
tends to be rate of progression, with
asbestosis progressing very slowly, if at
all. Again, a radiological view will be
necessary but in this case so too will a
general clinical report be required,
particularly to assess the degree of
respiratory disability attributable to the
asbestosis.

DPT can have various causes including
infection and trauma and its attribution
to asbestos exposure is usually by
exclusion of those other causes. If a full
radiological and clinical history is
available, there tends to have been a
pleural effusion which has resolved to
leave DPT. It can be unilateral or bilateral
and will generally give rise to a disability
of between 10-20%. The diagnosis and
disability will require confirmation by a
radiologist and a respiratory consultant.
The level of exposure to asbestos can be
fairly light to have given rise to DPT.
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Asbestos related lung cancer
This particular condition is one on which medics and lawyers can find little common ground. Increasingly, the view
medically is that where there is a significant asbestos exposure then it could be causative in lung cancer,
regardless of the presence of asbestosis or the type or location of the tumour.
The likelihood of the asbestos having a causal link where there is a smoking history is far, far greater. However,
the Courts are struggling to cope with the medical and epidemiological evidence as it doesn’t fit traditional
legal models of causation.
There is yet to be a successful lung cancer case in Scotland decided by a Court but these cases do, in some
circumstances, attract extra-judicial settlements and patients should still be made aware of the possibility of
a claim.
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Mesothelioma
Causation is rarely a problem in mesothelioma cases as it is widely accepted that a low exposure can lead to
development of the disease.
Histological diagnosis is generally required to establish a claim, which can be problematic as sampling can be
difficult and it is not unusual for diagnosis only to be definitively confirmed at post mortem.
A Consultant chest physician report will be required as over and above the impact of the mesothelioma in terms of
symptoms and prognosis, a claim can be made for loss of life expectancy and future financial loss.
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Women diagnosed with mesothelioma and compensation
Occupational analyses of female
mesothelioma deaths are more difficult
to interpret because a lower proportion is
caused directly by occupational
exposures.

A recent epidemiological study supports this
view. It suggests that only a minority
(around a third) of mesotheliomas in
women are a result of either
occupational or domestic exposures.

Occupations are recorded on death
certificates as a matter of course, and so
inevitably there are various occupations
that are recorded in appreciable
numbers on female mesothelioma death
certificates.

This, together with the fact that deaths among
women have also increased over the last
4 decades, implies that there has been
an increase in the average background
mesothelioma risk among both older
women (and men) due to exposures that
are not readily identifiable.

However, these occupations are recorded with
the frequency expected if in fact there
was no difference in risk between
occupational groups. This suggests that
where exposure to asbestos did occur at
work – for example, due to unwitting
exposure caused by others working with
asbestos in the vicinity – it was no more
likely in any particular occupational group

Such exposures could have taken place in a
wide variety of settings during the 1950s,
1960s and 1970s when asbestos was
being widely used within the building
industry
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There remains however a general perception that
women who are diagnosed with an asbestos
related disease invariably contract this condition
as a result of indirect exposure to asbestos.
The perception is that women diagnosed with
mesothelioma are most likely to have been
exposed to asbestos from washing their
husband’s or family member’s work clothes. This
is a common assumption where the husband or
family member is known to have worked in heavy
industry at a time when asbestos was commonly
used.
Although this may be the reality for some women who
have been diagnosed with mesothelioma, many
women were exposed to asbestos during their
own period of employment.
Currently, in order for mesothelioma to be accepted
as ‘industrial related’ for the purposes of
claiming government benefits/compensation, it
is not necessary for an individual to demonstrate
that they worked directly with asbestos.

Further, in every claim for civil damages all medical
records must be obtained in order to determine
that the diagnosis is accurate (by examining all
documentation of hospital investigations carried
out) and to establish that the person has sought
legal advice within the 3 year limitation period.
If it is recorded by the GP in the woman’s case notes
that the source of asbestos exposure was
“indirect” i.e. washing the family members work
clothes, then it can be argued by the defendants
in a claim for civil compensation, that it was the
patient’s belief that the source of the exposure
to asbestos was indirect or secondary and not
as a direct result of exposure during her own
employment.
Very limited exposure to asbestos is sufficient to
cause mesothelioma. Therefore, detailed
consideration of the history of exposure is
paramount in determining whether the
mesothelioma is attributable to exposure at
work.

They need only show that they were employed in a job
which led to them being exposed to…. “asbestos,
asbestos dust or any admixture of asbestos at a
level above that commonly found in the
environment at large.” In practice, this could
involve any occupation where they may have
been exposed to asbestos.
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Women diagnosed with mesothelioma and compensation
Case study
Case study 1

Case study 2

Mrs X, who had been diagnosed with mesothelioma, sought
advice from Clydeside Action on Asbestos (CAA). On initial
contact with the welfare rights officer, the woman
explained that her diagnosis was that of mesothelioma
and that she was informed by her GP that it was more
than likely that this was a result of washing her
husband’s overalls.

Mrs Y is given a diagnosis of mesothelioma. Similarly Mrs Y is
asked about her husband’s previous employment and his
exposure to asbestos. As Mrs Y husband also worked in
an industry which commonly used asbestos, she was
informed that her diagnosis of mesothelioma was as a
result of her husband’s past exposure to asbestos. Mrs Y
however was able to inform her Consultant that it could
not have been from this source, as she hadn’t known her
husband at that time; Mrs Y had not met her husband
until a substantial period has passed since her husband
worked in the shipyards.

Indeed this woman’s husband did work in the shipyards and he
himself had been diagnosed with pleural plaques.
However when recording Mrs X work history it was clear
that it was not indirect exposure to asbestos that caused
her mesothelioma, as Mrs X record of employment
showed that she had been employed as a cleaner at
Cape asbestos factory for many years. Mrs X was able to
provide details of what her daily tasks were, and how she
would sweep up after the “laggers”.

It is vitally important to record an occupational history of all
those diagnosed with an asbestos related disease

Mrs X went on to receive her full benefit entitlement, however
her claim for civil damages took a longer period of time to
settle as the defendants had argued that as it was
recorded in the woman’s GP records that her exposure to
asbestos was indirect, that Mrs X must have informed the
GP that this was the source of her exposure to asbestos.
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Fatal cases
Where someone dies of an asbestos related disease, there will be additional claims for close relatives. The cause
of death must be established and to that end a post mortem is advisable.
If there is a robust histological diagnosis of mesothelioma in life then a post mortem may be avoided but that
decision is for the Procurator Fiscal. Where another of the conditions may have made a contribution to the
death then the Fiscal should be informed.
If someone has suffered from an asbestos related disease and dies of an unrelated cause, their claim can still be
advanced by their Executor. To this end, it is enormously helpful if the individual has made a Will.
If someone dies intestate then there can be considerable expense in having an Executor appointed but this is
necessary if the claim is to continue.
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Loss of opportunity
It is possible that if you do not notify the Procurator Fiscal of a death which may have been caused by an industrial
disease that you are at risk of a professional negligence claim by the Deceased’s Executor or family.
The basis would be that that potential claims arising from the death have been thwarted due to lack of
pathological evidence which could have been obtained at post mortem.
The test is not whether the claim would have been successful if there had been a post mortem (as that is
impossible to tell) but whether there has been a loss of opportunity to make the claims due to the death not
being reported.

When in any doubt, it is best to contact the Procurator Fiscal.
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Loss of opportunity – Case study
Mr X was undergoing investigations for a
suspected peritoneal mesothelioma. The
investigations proved to be in dispute
with one consultant preferring a
diagnosis of peritoneal mesothelioma,
and a second consultant favouring a
diagnosis of abdominal carcinoma. All
relevant information on the investigations
carried out by the hospital was forwarded
to Mr X General Practitioner [GP].
Mr X passed away at home and the GP was
called to certify the death. As the GP had
recalled that there was potential
evidence to suggest a diagnosis of
mesothelioma, he signed off the death
certificate without reporting the death to
the Procurator Fiscal.

The family of the deceased had already sought
legal advice with regards to pursuing civil
compensation in respect of peritoneal
mesothelioma, however when informing
the solicitors of Mr X death; the
cremation had already taken place.
The civil case was now in jeopardy as the
defendants argued that the diagnosis
was in dispute. As there was now no way
of determining whether the late Mr X‘s
diagnosis was that of peritoneal
mesothelioma or an abdominal
carcinoma the family could only be
advised that there could possibly be a
case against the GP for loss of
opportunity.
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Limitation - Time bar
In all types of personal injury claim, the injured party has three years from the date on which they know, or ought
to know, that they have been injured as a result of another’s negligence. If no court proceedings are raised
within that time, the case is time-barred.
Historically, patients were often not told of an incidental finding of pleural plaques as, more often than not, they
were being investigated for a more serious condition. However, if there is a note of pleural plaques in medical
records, there will be a presumption that the clock should start ticking from then.
The impact of this is that if the individual does nothing about their plaques claim and then, more than three years
later goes on to develop another asbestos related condition, they may be considered to be out of time for
that later claim, even if it is as serious as mesothelioma.

If plaques are noted on records, it is essential that the patient be told.
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Limitation - Time bar
•As the law stands in Scotland, if a claim is not brought within 3 years, you will be time-barred from
bringing a claim for the existing condition and any future asbestos related claims, even if you are
diagnosed with a more serious asbestos related disease in the future.

•To protect any potential future asbestos claims a claim for any asbestos related condition,
including pleural plaques, must be brought within 3 years of the date you first become aware that
you are suffering from an asbestos related condition.

•In Scotland the prescriptive period runs from the date that the claimant became aware or could
with reasonable diligence have become aware of having sustained a loss - irrespective of whether
they were aware of any fault or negligence.

SECTION 6: LEGAL ISSUES

71

Legal capacity
Given the age of many asbestos sufferers, it is not unusual for there to be capacity issues which will cause
difficulties in advancing a claim.

If a Power of Attorney has been put in place before capacity becomes an issue then this can be readily activated
and instructions provided by the Attorney.

The alternative, if capacity is already an issue, is that a Guardianship order be put in place. This is time consuming
and expensive but, again, the only way forward if an individual is deemed to lack capacity.
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What’s involved in pursuing a personal injury claim?
Whilst it cannot be denied that the process of pursuing
an asbestos compensation claim is potentially
complex and lengthy, many are settled relatively
quickly and almost none proceed to a full hearing
before a Judge, which can be a daunting prospect
for anyone.
Once the initial statement has been obtained and
medical examinations completed, there should be
little need for the claimant to have to be too
involved in the on-going process. Many cases
settle through negotiation between solicitors and
of the ones which do go to Court, few require the
claimant to give evidence formally.

Specialist solicitors have the experience and
knowledge to assist clients through the process
as smoothly as possible and whilst legal action
may not be at the top of anyone’s wish list, the
implications of not doing something about a
relatively minor condition could be serious if the
condition gets much worse or there is a
subsequent diagnosis of a more serious
condition.
Yes, there will be forms to fill in and questions to
answer but at the end of it there should be just
compensation for those suffering through the
negligence of others.

There are accelerated procedures available for
mesothelioma sufferers and the option to give
formal evidence from their home if necessary. In
the more serious cases in particular, the financial
security which a successful claim can provide can
be of huge comfort.
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Summary
Who is at risk: Patterns of disease and
diagnosis.

•

If a patient is found to have pleural
plaques and is not symptomatic, they will
rarely benefit from a referral for further
investigations, however full information
about their condition and reassurance
that pleural plaque does not become
cancer or develop into another asbestos
related condition should be given.

•

If a patient is symptomatic, a referral to a
chest physician should be made to
determine the cause and management of
symptoms.

Key points:
•

It is not only men who worked in
shipbuilding and heavy industry that
were exposed to asbestos at work. Both
men and women in many different
occupations were exposed, including
those working in factories, education and
healthcare.

•

If the patient is female, enquire about
her working life first, rather than her
partner or family member’s exposure.
Recording secondary exposure rather
than enquiring about her exposure at
work could be damaging if a civil case is
pursued.

•

If asbestos related disease is suspected
and the patient cannot recall asbestos
exposure at work, ask about their family
member’s exposure.
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Summary
Government benefits & compensation

•

If an application for Industrial Injuries
Disablement Benefit, for a payment
under the Pneumoconiosis etc. (Workers
Compensation) Act 1979 or the Diffuse
Mesothelioma Scheme was not
submitted in life, posthumous
applications can be considered in some
circumstances, however applications
must be submitted within one year of the
person’s death.

•

Whilst the module has been compiled
using the most contemporaneous
information and statistics at the date of
publication, CAA works within a fluid
legal, medical and political landscape.
Therefore, further sources of information
are provided in Section 8.

Key points

•

Patients with asbestos related conditions
may be entitled to benefits and
compensation from the Jobcentre Plus.

•

Patients should seek advice from CAA
before applying for benefits and
compensation, as awards can affect any
current entitlement to means tested
benefits.

•

Time limits apply for submitting an
application for a lump sum payment
under the Pneumoconiosis etc. (Workers
Compensation) Act 1979, 12 months
from award of IIDB or the Diffuse
Mesothelioma Scheme: 12 months from
diagnosis.
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Summary
Procurator Fiscal

Civil Compensation

Key points:

Key points:

•

A death from an industrial illness is a
notifiable disease.

•

Where a death is caused by, or suspected
of being caused by mesothelioma,
asbestosis and lung cancer, the death
must be notified to the Procurator Fiscal..
The Procurator Fiscal will then determine
whether a post mortem is required to
establish cause of death.

•

•

Where a death is suspected to be caused
by mesothelioma, the Mesothelioma Pro
Forma should be completed along with
the death report.
If you do not notify the PF of a death
which may have been caused by an
industrial disease you are at risk of a
professional negligence claim by the
Deceased’s Executor or family.

•

A civil case for compensation has to be
raised within three years of a person
reasonably being expected to know that
they have an asbestos related condition.
The earlier legal advice is sought, the
more time a solicitor has to research and
prepare a case within the three years.

•

In Scotland civil compensation can be
pursued for pleural plaques, asbestosis,
diffuse pleural thickening, lung cancer
and mesothelioma.

•

Legal advice should be sought even where
a person believes the company where
they were exposed to asbestos has
ceased trading, as it may be possible to
trace the insurers of the company, or in
the case of mesothelioma, an application
to the Diffuse Mesothelioma Payment
Scheme 2015 may be possible.
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